
AGENDA
JUNE	20,	2017

12:00	PM
_______________________________________________________________________

1.	Concerns	Related	to	Separation	of	Powers
-Speaker	Greg	Hughes

2.	Legal	Issues
-John	Fellows,	General	Counsel	OLRGC

3.	Open	Discussion

4.	Other	Business

5.	Adjourn	



…We	believe	elected	officials	need	to	follow	rules,	especially	the	governor.	And,	we	believe	
that	the	Legislature	should	absolutely	act	as	a	check	on	executive	overreach.

With	regard	to	the	special	election,	however,	Gov.	Herbert	followed	the	rules	and	was	
conscientious	about	acting	under	statutory	authority	and	under	advice	of	his	legal	counsel…

…Therefore,	given	the	governor’s	obligation	under	statute,	Herbert	called	“an	election	to	fill	the	
vacancy”	using	the	regular	election	laws	and	procedures	already	in	place	for	normal	elections.		





PAUL	EDWARDS,	GOVERNOR’S	DEPUTY	CHIEF	OF	STAFF:

"It	just	seems	like	an	odd	thing,"	Edwards	said.	"We	have	real	fires	destroying	property	and	
threatening	lives	around	the	state.	We	don't	need	manufactured	fires	because	there's	no	real	
issue	to	argue	about	at	this	point."

The	Legislature	has	its	own	attorneys,	he	said,	and	if	there	is	"some	sort	of	legal	problem	with	
this,	it	needs	to	get	to	court	fast"	to	be	fair	to	the	candidates	and	voters	"involved	in	what	we	
think	is	a	very	fair	and	orderly	process."



TIMELINE	OF	EVENTS



• April	19	– Chaffetz announces	he	will	not	seek	re-election.	

• May	10	– informal	legislative	working	group	develops	an	agreed	upon	process	in	
anticipation	of	a	special	session.

• May	15	– President	Niederhauser	meets	with	Gov.	Herbert	to	present	concerns	and	asks	
him	to	convene	a	special	session.

• May	17	–Speaker	Hughes	and	President	Niederhauser meet	with	Gov.	Herbert	and	again	
request	a	special	session.	Gov.	Herbert	tells	legislative	leaders	he	will	consider	their	
proposal.

• May	19	– Chaffetz announces	his	intent to	resign	





• May	19	– Governor	Herbert	Executive	Order/Proclamation	– Writ	
of	Election	

• May	19	– Lt.	Gov.	Cox	Issues	an	order	detailing	election	process	







May	19	– May	26	– candidates	file	for	office

May	19	– Joint	bipartisan	op-ed	from	House	&	Senate	Leaders

May	20	– Speaker	Hughes	has	a	conversation	with	AG	Reyes	about	potential	legal	
opinion	on	questions	we	have.	

May	23	– John	Fellows	formally	requests	a	legal	opinion	from	the	AG	Reyes	per	
Utah	Code	67-5-1(7).



Utah	Code	67-5-1(7)

• (7)	give	the	attorney	general's	opinion	in	writing	and	without	
fee	to	the	Legislature or	either	house	and	to	any	state	officer,	
board,	or	commission,	and	to	any	county	attorney	or	district	
attorney,	when	required,	upon	any	question	of	law	relating	to	
their	respective	offices;



• May	23	– Parker	Douglas,	AG	General	Counsel	responds	that	their	office	will	get	
us	the	opinion	by	May	26.	

• May	25	– The	United	Utah	Party	submits	signatures	to	become	a	qualified	
political	party	in	Utah.		

• May	26	– Jim	Bennett	files	for	office	as	a	candidate	for	the	United	Utah	Party	but	
his	application	is	rejected	because	the	signatures	to	become	a	qualified	political	
party	were	not	certified.	Bennett	indicates	he	will	pursue	a	legal	challenge	the	
election	office’s	determination.



• May	26	– AG’s	office	(Spencer	Austin)	informs	us,	via	phone	call,	that	their	opinion	was	
completed	and	signed	by	noon,	but	due	to	potential	conflicts	of	interest	related	to	attorney	
client	privilege	and	indications	of	complaints	to	the	State	Bar	Office	of	Professional	Conduct,	
they	can’t	provide	the	opinion	on	the	date	requested.	

• May	27	– Follow-up	letter	from	John	Fellows	to	the	AG	that	re-states	the	request	for	a	legal	
opinion	per	Utah	Code	67-5-17(7).		

• May	27	– Letter	from	John	Fellows	to	Billy	Walker	of	the	State	Bar	Office	of	Professional	
Conduct	explaining	that	our	request	of	the	AG’s	office	is	authorized	by	statute	and	allowed	
within	the	Rules	of	Professional	Conduct.	



• May	30	– Official	letter	from	AG’s	office	(Spencer	Austin)	details	the	concerns	related	to	the	
Bar	Office	of	Professional	Conduct	but	states	that	they	anticipate	being	able	to	reach	a	
decision	by	the	end	of	the	week.	

• May	31	– Conference	call	between	legislative	leaders,	legislative	attorneys	and	AG	Reyes	and	
members	of	his	office	to	discuss	further	our	desire	to	get	the	requested	legal	opinion.	AG	
Reyes	explains	the	potential	complaints	to	the	State	Bar	must	be	resolved	before	they	will	
provide	their	legal	opinion.		







June	1	– Chia-Chi	Teng announces	he	will	sue in	an	attempt	to	get	on	the	ballot.		

June	7	– Speaker	and	President	request	a	legal	opinion	from	the	General	
Counsel	of	the	Utah	Legislature.

June	13	– Utah	Legislature	General	Counsel	provides	the	requested	legal	
opinion.	



Question	1: Legally,	when	does	the	Third	District	Congressional	vacancy	occur?		Does	it	occur	at	the	time	
Congressman	Chaffetz announced	his	intent	to	resign,	or	at	the	time when	his	resignation	takes	effect?	

Question	2:		Based	upon	the	answer	to	Question	1,	is	the	Writ	of	Election	issued	by	Governor	Herbert	on	May	
19,	2017,	which	appears	to	be	based	on	Representative	Chaffetz’s announced	intent	to	vacate	on	a	future	date	
valid?	

Question	3:		What	is	the	scope	of	the	Governor's	authority	under	the	provision	of	the	U.S.	Constitution	
requiring	him	to	issue	a	writ	of	election	to	fill	a	midterm	vacancy	in	the	office	of	Representative	in	the	United	
States	House	of	Representatives?	Is	the	Governor’s	authority	limited	to	calling	an	election	and	stating	the	date	
of	the	election?	If	not,	what	additional	authority	does	the	Governor	have,	what	is	the	source	of	that	authority,	
and	how	does	it	differ	from	the	Legislature's	authority	to	prescribe	the	"Times,	Places	and	Manner	of	holding	
Elections	for	.	.	.	Representatives"?

Question	4:		Is	the	document	issued	by	Lieutenant	Governor	Cox	on	May	19,	2017	valid?	Does	the	Utah	statute	
designating	the	Lieutenant	Governor	as	the	“chief	election	officer”	provide	him	with	the	necessary	authority	to	
establish	election	dates	and	processes	when	a	Congressional	vacancy	occurs?	If	not,	what	other	or	additional	
authority	does	the	Lieutenant	Governor	have,	what	is	the	source	of	that	authority,	and	how	does	it	differ	from	
the	Legislature's	authority	to	prescribe	the	"Times,	Places	and	Manner	of	holding	Elections	for	.	.	.	
Representatives"?



Question	5: Who	has	the	authority	to	establish	the	election	process	to	fill	a	midterm	vacancy	in	the	office	of	
Representative	in	the	United	States	House	of	Representatives?	Is	it	the	Legislature,	the	Governor,	or	the	
Lieutenant	Governor?	Does	the	Legislature's	authority	to	prescribe	"[t]he	Times,	Places	and	Manner	of	holding	
Elections	for	.	.	.	Representatives"	include	the	authority	to	establish	a	process	for	qualifying	candidates	for	the	
ballot	for	an	election	at	which	an	individual	is	to	be	elected	to	fill	a	midterm	vacancy	in	the	office	of	
Representative	in	the	United	States	House	of	Representatives?	Does	either	the	Governor	or	Lieutenant	
Governor	share	that	authority	or	have	independent	authority	to	establish	that	process?	If	so,	what	is	the	
source	and	scope	of	that	authority	for	the	Governor	or	Lieutenant	Governor?

Question	6:	 Under	Title	20A,	Elections,	of	the	Utah	Code,	the	Legislature	has	established	a	process	for	
electing	an	individual	to	the	office	of	Representative	in	the	United	States	House	of	Representatives	at	the	
regular	general	election.	That	process	includes	time	frames	for	and	sequencing	of	events,	a	process	for	parties	
to	nominate	candidates,	and	a	primary	election.	Does	either	the	Governor	or	Lieutenant	Governor	have	the	
authority	to	establish	their	own	process	for	electing	an	individual	to	fill	a	midterm	vacancy	in	the	office	of	
Representative	in	the	United	States	House	of	Representatives,	regardless	of	whether	that	process	is	similar	to,	
or	contains	the	same	or	similar	elements	of,	the	process	established	by	the	Legislature?	If	so,	what	is	the	
source	and	scope	of	either	the	Governor	or	Lieutenant	Governor's	authority?





When	Vacancies	Happen
• United	States	Constitution	Article	1,	Section	2:

When	vacancies	happen in	the	Representation	from	any	State,	the	Executive	Authority	thereof	
shall	issue	Writs	of	Election	to	fill	such	Vacancies.

• Utah	Code	20A-1-502(1)

(1)	When	a	vacancy	occurs for	any	reason	in	the	office	of	a	representative	in	Congress,	the	
governor	shall	issue	a	proclamation	calling	an	election	to	fill	the	vacancy.	



3	Branches	of	Government	

• Utah	Constitution	Article	V,	Section	1	[Three	departments	of	government.]

The	powers	of	the	government	of	the	State	of	Utah	shall	be	divided	into	three	distinct	
departments, the	Legislative,	the	Executive,	and	the	Judicial;	and	no	person	charged	with	the	
exercise	of	powers	properly	belonging	to	one	of	those	departments,	shall	exercise	any	functions	
appertaining	to	either	of	the	others,	except	in	the	cases	herein	expressly	directed	or	permitted.		



Legislature	Prescribes	
• United	States	Constitution,	Article	I,	Section	4:

“The	Times,	Places,	and	Manner	of	holding	Election for	Senators	and	Representatives,	shall	be	
prescribed	in	each	state	by	the	Legislature	thereof;	but	the	Congress	may	at	any	time	by	law	make	or	
alter	such	Regulations,	except	as	to	the	Places	of	chusing Senators.”

• United	States	Code	Title	2,	Section	8:

“(a) In	general

“…	the	time	for	holding	elections	in	any	State,	District,	or	Territory	for	a	Representative	or	Delegate	to	fill	
a vacancy,	whether	such vacancy is	caused	by	a	failure	to	elect	at	the	time	prescribed	by	law,	or	by	the	
death,	resignation,	or	incapacity	of	a	person	elected,	may	be	prescribed	by	the	laws	of	the	several	States	
and	Territories	respectively.”



Counsel	– Legislature,	Governor,	AG
• Utah	Constitution	Article	VI,	Section	32(2)

The	Legislature	may	appoint	a	legal	counsel	which	shall	provide	and	control	all	legal	services	for	
the	Legislature	unless	otherwise	provided	by	statute.

• Utah	Constitution	Article	VII,	Section	5(4)

The	Governor	may	appoint	a	legal	counsel to	advise	the	Governor

• Utah	Constitution	Article	VII,	Section	16	[Duties	of	Attorney	General.]

The	Attorney	General	shall	be	the	legal	adviser	of	the	State	officers,	except	as	otherwise	
provided	by	this	Constitution,	and	shall	perform	such	duties	as	provided	by	law.



AG	Shall	Give	an	Opinion	

• Utah	Code	67-5-1(7)

(7)	give	the	attorney	general's	opinion	in	writing	and	without	fee	to	the	
Legislature or	either	house	and	to	any	state	officer,	board,	or	commission,	and	to	
any	county	attorney	or	district	attorney,	when	required,	upon	any	question	of	
law	relating	to	their	respective	offices;



AG	Attorney-Client	Relationship	
• Utah	Code	67-5-17.	Attorney-client	relationship.

(1)	When	representing	the	governor,	lieutenant	governor,	auditor,	or	treasurer,	or	when	representing	an	agency	under	the	supervision	of	
any	of	those	officers,	the	attorney	general	shall:	

(a)	keep	the	officer	or	the	officer's	designee	reasonably	informed	about	the	status	of	a	matter	and	promptly	comply	with	reasonable	
requests	for	information;	
(b)	explain	a	matter	to	the	extent	reasonably	necessary	to	enable	the	officer	or	the	officer's	designee	to	make	informed	decisions	
regarding	the	representation;	
(c)	abide	by	the	officer's	or	designee's	decisions	concerning	the	objectives	of	the	representation	and	consult	with	the	officer	or	
designee	as	to	the	means	by	which	they	are	to	be	pursued;	and	
(d)	jointly	by	agreement,	establish	protocols	with	the	officer	to	facilitate	communications	and	working	relationships	with	the officer	or	
agencies	under	the	officer's	supervision.	

(2)	Nothing	in	Subsection	(1)	modifies	or	supercedes	any	independent	legal	authority	granted	
specifically	by	statute	to	the	attorney	general.



Statewide	Special	Election	

• Utah	Code	20A-1-203(3)

(3) The	governor	may	call	a	statewide	special	election by	issuing	an	executive	
order	that	designates:

(a)	the	date	for	the	statewide	special	election;	and

(b)	the	purpose	for	the	statewide	special	election.



Chaffetz Intent	to	Resign	

• Excerpt	from	Congressman	Chaffetz letter	to	Governor	Gary	Herbert

“I	write	to	inform	you	in	advance	of	my	intent	to	resign from	the	
office	of	U.S.	Representative	at	the	close	of	business	on	June	30,	
2017…”	


